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Qpi nion by Cissel, Adm nistrative Trademark Judge:

On July 27, 1998, the above-referenced application was
filed to register the mark “TEMPTRESS’ on the Princi pal
Regi ster for “clothing, specifically hosiery and lingerie,”
in Cass 39. The basis for the application was applicant’s
claimthat it had used the mark sought to be regi stered on
these goods in interstate conmerce since 1992.

The Exami ning Attorney refused registration under
Section 2(d) of the Lanham Act on the ground that

applicant’s mark, “TEMPTRESS,” as used in connection with
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hosiery and |ingerie, so resenbles the identical mark
“TEMPTRESS, ” which is registeredIII for “brassieres, garter
belts, girdles, pantie girdles, and foundation garnents,”
in Cass 25, that confusion is likely. Applicant was al so
advi sed that the word “specifically” in the identification-
of -goods clause in the application should be replaced with
the word “nanely,” and that the proper classification for
t he goods specified in the application is C ass 25.
Responsive to the first Ofice Action, applicant
anended the classification and the identification-of-goods
clause to conformto the Exam ning Attorney’s suggestions.
Appl i cant al so argued that the Exam ning Attorney was “in
error” in finding the cited registered mark to be a bar
under Section 2(d) of the Lanham Act. Enclosed in support
of applicant’s argunent was the affidavit of Don K. Whang,
applicant’s owner and president, who stated that applicant
does not sell any of the products sold by the registrant
under the registered mark, and that the registrant does not
sell any of the products applicant sells under the mark
sought to be registered. M. Wang also stated that “[a]ll

of registrant’s products are ‘devices’ for support of body

! Reg. No. 699,054 issued on the Principal Register to
Munsi ngwear, Inc. on June 7, 1960. Conbined affidavit under
Sections 8 and 15; renewed.
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parts, not clothing. Al of applicant’s products are
clothing.”

The Exam ning Attorney was not persuaded by
applicant’s response, and the refusal to regi ster under
Section 2(d) of the Act was nade final in the second Ofice
Action. Submitted in support of the refusal to register
were copies of third-party trademark registrations, five of
whi ch are based on use in comrerce, wherein hosiery and
lingerie are listed along with garter belts and foundation
garnents such as brassieres and girdles. The Exam ning
Attorney argued that these registrations showthat it is
common for businesses to use one mark in connection with
the sale of both the products set forth in the application
and the goods specified in the cited registration.

Applicant tinmely filed a Notice of Appeal. Both
applicant and the Exam ning Attorney filed briefs, but
applicant did not request an oral hearing before the Board.

The sol e issue before us on appeal is whether
confusion is likely. Based on careful consideration of the
record in this application and the argunents presented by
bot h applicant and the Exam ning Attorney, we find that the
refusal to register is well taken.

In the case of Inre E. |I. DuPont de Nenours & Co.,

476 F.2d 1357, 177 USPQ 563 (CCPA 1973), the predecessor to
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our primary review ng court set out the factors to be
considered in determ ning whether confusion is |ikely.
Chi ef anong these factors are the simlarity of the marks
and the simlarity of the goods.

In the instant case, notw thstanding applicant’s
argunents to the contrary, the nmarks are identi cal
Applicant argues in its brief that its mark is not simlar
to the registered mark because of the stylized presentation
in which the word “TEMPTRESS” is presented on the specinens
of use submtted with the application. As the Exam ning
Attorney points out, however, in determ ning whether
confusion is likely, the Board nmust conpare the cited mark
with the mark shown in the drawing submtted with the
application. By submtting a typed drawi ng of the word
“TEMPTRESS, ” applicant has not restricted its claimto the
way the word is displayed in the specinens of record, but
neither did registrant when it registered the sane word in
typed form

Applicant’s mark is identical to the registered mark
and in this situation, the relationship between the goods
set forth in the application does not need to be as close
in order to support a finding that confusion is likely as
woul d be the case if the marks were not identical. Antor,

Inc. v. Antor Industries, Inc., 210 USPQ 70 (TTAB 1981).
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Al t hough these products are not identical, they do not have
to be in order for confusion to be likely. The issue is
not whether the products will be confused, but rather

whet her the use of simlar marks on themw | |ead
purchasers to assune m stakenly that they come fromthe
sanme source. These goods are all clothing itenms which may
be worn together by the same ordinary consunmers who
purchase them for conplenentary use through the sane
channels of trade. The third-party registration evidence
made of record by the Exam ning Attorney denonstrates
clearly that the goods specified in the application are
closely related to those set forth in the registration.

That particul ar busi nesses have registered their respective
trademarks for all of these products gives the purchasing
public reason to assunme that the use of identical marks on
both the goods set forth in the application and the goods
listed in the cited registration is an indication that they
all emanate froma single source. In re Al bert Trostel &
Sons Co., 29 USPQ@2d 1783 (TTAB 1993); and In re Micky Duck

Co., 6 USPQ2d 1467 (TTAB 1988).
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In summary, we find that the use of these identical
mar ks on these closely related, conplenentary itens of
wearing apparel is likely to cause confusion.

Decision: The refusal to register under Section 2(d)

of the Lanham Act is affirned.
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